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Energy and Natural Resources  
Newsletter

This NEWSLETTER has been issued to keep Vasil Kisil & Partners clients and other interested persons informed 
of the latest developments in the Ukrainian legislation and the firm news.

This NEWSLETTER does not constitute a legal advice or an opinion rendered upon specific request. The 
information below has been prepared without enquiry into any individual case and should not be treated  
as a substitute for detailed advice in any such case. 

Legislative Procedure 
for Coal Bed Methane 
Production

On 16 June 2009 the 
President of Ukraine, Viktor 
Yushchenko, signed the 
Law “On Coal Mine Gas 
(Methane)”, which came into 
force on 19 June 2009.

The Law determines legal, 
economic, ecological and 
organizational fundamental 
principles of geological survey 
of coal mine gas (methane) 
including its commercial 
development, production and 
further usage.
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The application of this law affects a number of areas: the improvement of miners’ 
work conditions and occupational safety, geological soil research with the purpose of 
locating resources, further gas (methane) recovery from coal deposits that previously 
were not industrially exploited regardless of their further intended use, etc. It is worth 
mentioning that the right to gas production in the process of degassing the operating 
coal mines is given  to the owner of a special permit for commercial coal mines 
development within respective mining lease and/or to other legal entities subject to 
prior consent of the permits owner. In other words, the Law envisages engagement of 
specialized organizations to produce coal mine gas (methane) that have respective 
permits provided for by the legislation.

According to the adopted Law the National Electricity Regulatory Commission of 
Ukraine shall set the limit price for coal mine gas (methane) if it is being recovered 
at state budget’s cost. In addition, the NERCU shall set the tariff in case of coal bed 
methane supply or/and transportation by the Unified Gas Pipeline System of Ukraine. 
Otherwise, the coal mine gas (methane) shall be sold for agreed prices.

One other important stipulation of this legislative act is that the exploitation of 
coalmines with higher level of gas (methane) concentration is forbidden unless all 
necessary ventilation and degassing measures are taken.

Approval of the Procedure on Granting Special Permits for Subsoil 
Use in 2009

Pursuant to article 5 of the Law of Ukraine “On State Budget for 2009,” special permits for 
subsoil use are to be sold on an auction in 2009.

On 17 June 2009, the Cabinet of Ministers of Ukraine with its Resolution No. 608 
approved the Procedure for granting special permits for subsoil use within the territory of 
Ukraine, its continental shelf and the exclusive maritime zone in the year of 2009.

The special permits are to be issued by the Ministry for Environmental Protection of 
Ukraine. The Procedure envisages obtainment of separate permits for every type of subsoil 
use within the limits of specific subsoil block. The permit shall be issued only if the State 
Committee of Ukraine for Mineral Resources expertise has been carried out. The permits 
shall be issued for the following type of subsoil use:

•	 geological survey, including mineral deposits research of a national value and 
commercial production;

•	 extraction of mineral deposits;

•	 oil and gas subsoil geological survey, including research and commercial production of 
subsoil mineral deposits with subsequent production of oil and gas;
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•	 construction and operation of subsurface facilities not related to the mineral resource 
extraction for the purposes of underground storage of oil and gas, other materials, 
waste burial and waste water disposal;

•	 development and construction of geological territories and objects of cultural and 
scientific value;

•	 meeting other requirements.

Mikhail Shchitka, Senior Associate with Vasil Kisil & Partners Law Firm, pointed out the 
following: “The Procedure for Issuance of Special Permits for Subsoil Use was adopted 
in an extremely non-transparent manner. The Cabinet of Ministers ignored all comments 
and suggestions, which were submitted by representatives of employers, extracting 
companies and lawyers in the course of public discussion of the draft Procedure. 
Contrary to applicable laws the adopted Procedure grants unprecedentedly vast powers to 
governmental bodies enabling them to intervene in the activities of subsoil users and at 
the same time it infringes upon private investors’ rights.” 

New Stipulations Regarding the Electric Power Export
On March 19, 2009, Verkhovna Rada made amendments to the Law of Ukraine 
“On Electrical Power” defining the electrical power export characteristics.

The Law envisages for the energy suppliers to buy the definite volume of electrical power 
wholesale at the electric power wholesale market of Ukraine. Access to the transfer 
capacity of the interstate electric network of Ukraine for electric power export shall be 
granted through an auction.

The Auction shall be held by an electric power company transferring the electric power 
by the interstate electric network of Ukraine. The Auction shall be held once a month 
conditioned on the availability of interstate electric network of Ukraine transfers 
capacity. The Auction Procedure shall be adopted by the National Electricity Regulatory 
Commission of Ukraine.

Participation in an auction shall be granted to companies that have special license to 
carry out activities associated with electric supply, who are members of electric power 
wholesale market of Ukraine and with no past-due indebtedness for electric power 
bought at the wholesale market.

The winner of the auction shall be the company offering the top price for the electrical energy.

Governmental Incentives on Electric Power Production from the 
Alternative Energy Sources
On April 04, 2009, Verkhovna Rada passed the Law No. 1220-VI entering amendments 
to the Law of Ukraine “On Electric-Power Industry”. The Law determines mechanism 
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of the governmental incentives of the electric power production from the alternative 
energy sources.

The National Electricity Regulatory Commission of Ukraine shall determine and 
adopt the “green” tariff for the electric power produced by the companies which 
use alternative sources of energy (except blast furnace and coke gas, and if using 
hydropower – produced only by mini hydroelectric power station).

The value of “green” tariff shall be determined for each electric power production from 
the alternative energy sources company, for every type of alternative energy and for 
each object of electric-power industry.

For the companies producing electrical energy using alternative sources of energy the 
“green” tariff shall be valid till 01 January 2030.

Production and Usage of Biological Types of Fuel

The President of Ukraine, Viktor Yushchenko, signed the Law of Ukraine as of 21 May 
2009 “On Amending Certain Legislative Acts regarding Encouragement of Biological 
Types of Fuel Production and Usage”.

According to the Law the profit of the companies producing bio-fuel and/or electrical 
and thermal energy simultaneously using bio-fuel is tax-exempt for the next 10 years 
starting from 01 January 2010.

Also up until 01 January 2019, it is allowed to apply the bonus amortization to new 
capital funds. The Law envisages zero excise duty rates for ethanol being used for bio-
ethanol and biodiesel production.

Criminal Liability for Anticompetitive Actions

The President of Ukraine, Viktor Yushchenko, signed the Law of Ukraine as of 21 May 
2009 “On Amending Certain Legislative Acts regarding Encouragement of Biological 
Types of Fuel Production and Usage”.

According to the Draft Law “anticompetitive concerted actions related to the formation 
of sales and purchase prices of goods and services or market share, or some 
limitations including stopping of goods and services production shall be punishable by 
a fine of 1000 to 5000 tax-free minimum incomes, or restraint of liberty for a term up 
to five years, or imprisonment for a term up to six years, with the deprivation of the right 
to occupy certain positions or engage in certain activities for a term up to three years”.

As of now paragraph 228 of the Criminal Code of Ukraine envisages criminal liability 
only for a coercion to anticompetitive concerted actions accompanied with violence, 
or infliction of damage, or threats of violence or damage that is forbidden by the 
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Law of Ukraine “On the Protection of Economic Competition”. Such actions shall be 
punishable by an imprisonment for a term of two to five years.

Thus, it is proposed to classify the anticompetitive concerted actions as grave criminal 
offences that will harden the liability for breach of economic competition legislation.

Ministry of Fuel and Energy to Coordinate Licensing of Oil and Gas

Pursuant to the Resolution of the Cabinet of Ministers of Ukraine No. 1123 dated 
27 December 2008 “On approval of the list of goods export and import of which are 
subject to licensing and volume of quotas in 2009” export of crude oil and natural gas in 
gaseous state of Ukrainian origin is subject to licensing procedures in 2009. The licenses 
for abovementioned products are to be issued only with prior coordination with the 
Ministry of Fuel and Energy of Ukraine.

On April 23, 2009, the Ministry of Fuel and Energy with its Order No. 220 adopted the 
Procedure for coordination to issue licenses for export of crude oil and natural gas in gaseous 
state of Ukrainian origin. The Procedure applies to each company exporting named products 
regardless of its form of ownership pursuant to concluded international agreements.

2. Events

The extraction of oil, gas and other natural 
resources in Ukraine is liable to die on its feet

On June 2, 2009, a press conference dedicated to the adoption of 
the new order of issuing special permits on subsoil use in 2009 
issued by the Cabinet of Ministers of Ukraine (CMU regulation 
#608 from June 17, 2009) took place in “Ukrainski Novyny” 
news agency. The event was attended by the representatives 
of the Ukrainian Subsoil Users Association, The Federation of 
Miner Employers, Vasil Kisil & Partners law firm and other legal 
experts, all of whom unanimously stated that the development of 
the extraction of oil, gas and other natural resources in Ukraine 
is under a threat since the new order will force foreign investors 
to leave the Ukrainian market due to extremely unfavorable and 
close to impossible conditions for operating in Ukraine.

According to the new Procedure, the list of persons eligible for obtaining special permits 
without having to buy it at an auction is actually restricted to state-owned enterprises 
and companies with a state share of over 60 percent. The overwhelming majority of such 
enterprises do not have sufficient finances to efficiently operate in the subsoil use sector. As 

Mikhail 
Shchitka
Senior Associate with 
Vasil Kisil & Partners
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Importing equipment for oil and gas  
exploration & production into Ukraine:  
key problems, possible solutions
Part 2. 

Non-tariff regulation

Licensing or quotas

The Equipment is not subject to licensing or quota allocation.

Export control

Product-specific export control is in the domain of the State 
Export Control Service of Ukraine. The current Ukrainian 

to privately owned businesses, including the owners of integrated property complexes built 
to extract mineral resources, as well as companies that had previously self-financed the 
conducting of subsoil geological surveys; they are left with no other option but to compete 
for obtaining special permits at an auction.

Speaking at the press-conference Mikhail Shchitka, Senior Associate with Vasil Kisil & 
Partners Law Firm, pointed out the following: “The Procedure for Issuance of Special Permits 
for Subsoil Use was adopted in an extremely non-transparent manner. The Cabinet of 
Ministers ignored all comments and suggestions, which were submitted by representatives 
of employers, extracting companies and lawyers in the course of public discussion of the 
draft Procedure. Contrary to applicable laws the adopted Procedure grants unprecedentedly 
vast powers to governmental bodies enabling them to intervene in the activities of subsoil 
users and at the same time it infringes upon private investors’ rights.” 

The Order of the Cabinet of Ministers No.609 dated June 17, 2009, determining the 
procedure for holding auctions for special permits sale in 2009 also came under criticism. 
Information on selection and decision-making process regarding the sites that will be put 
up for auction is not available to a broad public and, therefore, extracting companies are 
not able to plan their participation in an auction beforehand. At the same time, the auction 
participation procedure is so complicated that it makes it virtually impossible for private 
participants (especially foreign companies) to comply with all the requirements and deadlines. 

At the end of the press conference, the attendees decided that it was necessary to join 
collective efforts and step up activities to protect the rights of private subsoil users and to 
improve the legal framework governing the area of mineral exploration and extraction in 
Ukraine.

3. Analytics

Oleksander 
Tereshchenko
associate with Vasil Kisil 
& Partners
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legislation defines the scope of the Service control over imports/exports. In accordance 
with Resolution of the Cabinet of Ministers of Ukraine “On approval of Procedure of state 
control over international transfer of military goods” N 1807 dated 20 November 2003, 
construction equipment specially intended for military use under 8430 and 8431 codes is 
subject to control by the Service. 

Because drilling equipment apparently can not be used in military actions or for production 
of weapons, it is not considered to have military or dual use item status. As result, this 
transaction is not controlled by the State Export Control Service of Ukraine and the 
Equipment can be imported into Ukraine without the Service’s approval. 

In any event, to avoid possible troubles in relations with customs authorities during 
customs clearance and to prove that the drilling equipment is not “construction equipment 
specially intended for military use”, we recommend including as detailed description of 
the goods in the cargo customs declaration as possible and attach in-depth technical 
documentation for the equipment in/or translated to Ukrainian.

Sometimes customs require any “official document” to prove that the drilling equipment 
is not having military or dual use. To this end, before importing the equipment we would 
suggest to obtain decision of any expert organization or specialized agency of the State 
Export Control Service of Ukraine that such goods are not subject to state export control.

Certification

Under the laws of Ukraine, the goods imported into Ukraine are to undergo the certification 
process. According to the Decree of Cabinet of Ministers on Standardization and Certification 
of 10 May 1993 the certification in Ukraine is divided into mandatory or voluntary. 

Goods under 8430 code are not subject to mandatory certification. Goods under 
8431 code (Parts of Boring or Sinking Machinery) and 8413 (pumps) are subject to 
mandatory certification. We would like to note that if the Equipment is duly certified in 
other countries, except CIS, such certification is not automatically recognized by Ukrainian 
certification authorities and separate documents are to be issued.

In order to fulfill certification of the Equipment, which is subject to mandatory certification, 
before the goods reach Ukrainian border the investor is advised to sign an agreement 
with the State committee of Ukraine for technical regulation and consumer policy 
(hereinafter – “Derzspozivstandard”) on provision of certification services. To this end, 
the Derzspozivstandard shall issue a respective decision, on the basis of which the 
Equipment shall be released at the customs. After assembling the Equipment at the place 
of works Derzspozivstandard representative(s) shall conduct necessary tests and checks 
of the Equipment and issue final certificate on its compliance with Ukrainian standards 
(UkrSEPRO), which is to be submitted to the customs authorities. The certification usually 
takes place within 7-14 days depending on the type and sophistication of the Equipment. 
Costs for such services are to be agreed separately and depend on the amount of work to 
be done by the experts.
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Customs Clearance Peculiarities
Ukrainian customs regulation is rather strict and bureaucratic. Currently the customs 
formalities may be completed by a legal entity only if it is accredited with the Customs 
Service of Ukraine. At that, only Ukrainian entities or the representative offices of foreign 
companies may obtain such accreditation. That is why in practice the custom formalities are 
completed either by Ukrainian resident company to the contract or by representative office 
of the foreign company in Ukraine.

Finally, if the customs clearance of the Equipment shall be made at different place than 
the place of state registration, the investor is to obtain an authorization letter from the 
customs office, where it is registered.

For more details on oil and gas research and development in Ukraine as well as importing 
drilling or other specialized equipment, please go to www.kisilandpartners.com

Something to be concerned about when 
contemplating a Contractual Joint Venture  
in the Oil and Gas Sector 
JV characteristics in oil and gas production

Today tax relations when carrying out a contractual joint 
venture (hereinafter – JV) in oil and gas sector envisage a 
number of problems caused by contradictions of national 
legislation. According to the applicable oil and gas legislation JV 
agreements are illegal in the respective market sector.

Pursuant to the Ukrainian Law “On Oil and Gas” and Subsoil 
Code of Ukraine a company, economic entity, can use subsoil 
only on the basis of a special permit for subsoil use.

At first sight, there is no difficulty in attracting investment into 
Ukraine. Still, pursuant to paragraph 14 of the Law of Ukraine 
“On Oil and Gas” the property rights, coming from the special 
permit, cannot be contributed into a JV by a participant.

Despite the express prohibition by law there is common practice 
of JV agreements in oil and gas sector of Ukraine. The first 
reason for that, in our opinion, is legislative initiative related to 
repeal of said prohibition and long-term suspension of paragraph 
14 of the Law “On Oil and Gas” by the laws of Ukraine on state 
budgets for the respective year. However, such suspension was 
ruled unconstitutional by the Constitutional Court of Ukraine with 
its Decision No. 10-рп/2008 as of 22 May 2008. As a result 
paragraph 14 of said law is in force again and we have to deal 
with the problem of unlawfulness of all JV agreements related to 
oil and gas production.

Polina 
Zagnitko
senior associate with 
Vasil Kisil & Partners

Tatiana 
Ivanovych
junior associate with  
Vasil Kisil & Partners
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The second reason for wide application of JV mechanisms in oil and gas sector shall be the 
direct possibility provided for by paragraph 49 of the same Law to conclude JV agreements 
related to oil and gas production. Unfortunately, such activities are not being listed and 
specified in the Law that result in antimony when interpretation of the same Law.

Hence, geological survey and production of oil, natural gas and gas condensate 
can not be the subject of JV agreements in oil and gas sector. This established fact, 
unfortunately, has a very bad influence upon the investment potential of Ukraine 
overall, particularly in the oil and gas sector.

JV taxation in oil and gas sector

Pursuant to the Law of Ukraine “On Taxation of Enterprise Profit” only one of the 
participants duly entrusted under the JV agreement by the rest of participants 
shall keep accounting records separately from his own accounting. Pursuant to the 
Ukrainian legislation the earned profit from running a joint business by participants is 
taxed at 25 % rate from tax base.

It ought to be noted that rental payment for oil, natural gas and gas condensate, duty 
for geological prospecting work and payments for subsoil use shall be paid by the 
company, owner of the special permit for subsoil use obtained in accordance with 
Ukrainian legislation.

An additional point is that said owner of the special permit to use subsoil can not 
transfer its tax liability to other participants under JV agreements.

4. VKP News

As of May 2009 Vasil Kisil & Partners Law Firm 
is a member of the Ukrainian Subsoil Users 
Association
The Ukrainian Subsoil Users Association was co-founded 
in 2008 by Central Gas & Oil Company (Kyiv) and 
Ukrnadroprominvest (Kharkiv). Today the Association features 
15 companies, including Vasil Kisil & Partners Law Firm.

The primary tasks of the Ukrainian Subsoil Users Association 
include: developing up-to-date structurally integrated and unified legislative framework, 
in particular, the unified Ukrainian Code of Natural Resources; reforming the public 
administration system in the area of natural resources; implementing a new economic 
payment procedure and subsoil use policy; restructuring and separating the public 
administration functions from business; technical overhauling and modernization of 
enterprises; overall computerization of the subsoil sector, etc.
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Given the current status quo in the subsoil sector of Ukraine 
there is a critical need for scientists and practical specialists 
who would join forces in order to eradicate existing problems, 
create a civilized environment for operating in the industry 
and contribute to the attraction of major domestic and foreign 
capital in the subsoil sector. There is also an obvious necessity 
to raise the national economic security level. Taking into 
consideration all of the above Vasil Kisil & Partners Law Firm 
decided to join the Ukrainian Subsoil Users Association and 
thus make its own professional contribution to the development 
of the industry. 

Vasil Kisil & Partners Law Firm has extensive counseling 
experience regarding all aspects of oil, gas and power 
industries. The firm offers its clients comprehensive legal 
support in energy asset transactions, exploration and 
exploitation of mineral resources, use of natural resources, 
project implementation within the framework of the Kyoto 
Protocol, etc. The lawyers provide comprehensive legal 
support of the transactions by offering competent advice 
on all related issues of privatization, finance, judicial and 
extrajudicial investment protection, as well as compliance with 
environmental laws.

Vasil Kisil & Partners to write a column in  
the Oil Review Terminal
As of May 2009 the associates with Vasil Kisil and Partners 
Law Firm will now write a weekly column in analytical and 
informational journal titled “Terminal: Oil Review”. Every edition 
shall inform about all the important events that have taken 
place within the oil and petroleum market and in the related 
sectors of economy over the past week. The edition shall 
also provide its readers a lot of relevant information on oil & 
petroleum markets around the world, such as pricing, overall 
situation, extraction and manufacturing statistics, and lots of 
other things.

Now, thanks to VKP lawyers, the subscribers of Terminal shall 
have the unique opportunity to find out about the latest news 
and key problems of the Ukrainian fuel & energy sector and the 
adjacent legislation.

Leonardo Business Centre
17/52-A B. Khmelnitskogo St.
Kyiv 01030 Ukraine

Telephone: +380 44 581 7777
Fax: +380 44 581 7770

E-mail: vkp@vkp.kiev.ua
www.kisilandpartners.com
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Senior Associate
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Please, do not hesitate to contact 
us for any further information on the 
topic of this Newsletter or to address 
you other legal service needs.
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Рartner
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